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Executive summary 

Tweed Shire Council prepared a Planning Proposal to rezone a number of lots adjacent the Shopping 
Centre currently zoned 2(b) Medium Density Residential, 3(c) Commerce and Trade, or 6(b) Recreation, , 
to 3(b) General Business, to enable the future expansion of the Shopping Centre. The Planning Proposal 
was submitted to the Department of Planning and Infrastructure with a Gateway Determination Notice 
received on 28 June 2012. This Notice outlined the public exhibition requirements and also State agency 
consultation requirements with the Office of Environment and Heritage, and Roads and Maritime 
Services. 

This report outlines the submissions received from State agencies and the community during the 
exhibition period. Responses are provided to each submission, with risks to Council identified as part of 
these responses. Recommendations are provided as part of these responses. 

The main issue raised through the exhibition period was the exclusion of 54 and 56 Kirkwood Road, 
Tweed Heads South, two residential-zoned lots which directly adjoin the shopping centre. These two lots 
were proposed by the submission to be included within the Planning Proposal.  

It is recommended these two lots be included within the Planning Proposal to create an integrated 
commercial core within the Tweed Heads South area. The consistent rezoning of the land will also assist 
in facilitating a consolidated development footprint, in accordance with Section 8.1.5 of the Draft Tweed 
City Development Control Plan, and reduce potential amenity conflicts between residential and 
commercial land use. 

The incorporation of 54 and 56 Kirkwood Road into the Planning Proposal will change the ‘explanation of 
provisions’ within the Planning Proposal and delay its finalisation by approximately one month whilst it is 
assessed by the Department of Planning and Infrastructure. There is a risk that this timeframe could be 
extended further at the discretion of the Department of Planning and Infrastructure, however preliminary 
consultation with this entity has indicated further consultation or exhibition (which could extend the 
timeframe) are unlikely. This timeframe is based on the assumptions that the Department of Planning and 
Infrastructure will re-assess the Planning Proposal in a similar duration to that already assessed, and that 
no additional consultation or exhibition will be deemed necessary by the Department of Infrastructure and 
Planning. 

The Office of Environment and Heritage have advised that additional studies relating to Aboriginal 
Cultural Heritage over 54 and 56 Kirkwood Road can be conducted at the development application stage. 

The other submissions from the Office of Environment and Heritage, Roads and Maritime Services (as 
State agencies) along with Dutchmead Pty Ltd (land owner adjoining the shopping centre) generally raise 
reasonable issues. However the issues raised in these submissions can be addressed at the 
development application stage when detailed plans of the development are assessed against Council 
policies. 
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1. Background 
Tweed Shire Council (Council) received a request to prepare a Planning Proposal from Urbis 
Pty Ltd on behalf of DEXUS Property Group (“DEXUS”), the Manager of the Tweed City 
Shopping Centre. The Tweed City Shopping Centre is the key destination that forms part of 
Tweed Heads South, the region’s major district retail centre as recognised within Council’s 
Retail Strategy.  

The Planning Proposal seeks to rezone several lots adjacent the Tweed City Shopping 
Centre from residential, open space or business zonings, to a business zoning consistent 
with that of the shopping centre site. 

Council resolved on 13 December 2011 to amend the Tweed Shire Local Environmental 
Plan 2000 (LEP 2000) as follows:  

Resolved that:  

A planning proposal be prepared for PP11/0004 - Stage 1, Tweed City Shopping Centre at 
Lot 22 DP 23659; No. 24 Kirkwood Road; Lot 21 DP 23659; No. 26 Kirkwood Road; Lot 20 
DP 23659; No. 28 Kirkwood Road; Lot 19 DP 23659; No. 30 Kirkwood Road; Lot 6 DP 
1119624; No. 38 Minjungbal Drive; Lot 13 DP 23659; No. 42 Kirkwood Road; Lot 12 DP 
23659; No. 44 Kirkwood Road; Lot 11 DP 23659; No. 46 Kirkwood Road; Lot 2 DP 804871; 
No. 48-50 Kirkwood Road; Lot 8 DP 23659; No. 52 Kirkwood Road; Lot 1 DP 781517; No. 58 
Minjungbal Drive; Lot 2 DP 781518; No. 60 Minjungbal Drive; Lot 1 DP 524806; No. 62 
Minjungbal Drive; Lot 2 DP 524806; No. 64 Minjungbal Drive - TWEED HEADS SOUTH, 
subject to the prior execution of a Costs and Expenses Agreement being executed  

Council also resolved on 17 April 2012 to incorporate an additional lot into the Planning 
Proposal as follows:  

Resolved that:  

Council endorses Lot 5 in DP 830973, No. 24A Kirkwood Road, Tweed Heads South, to be 
incorporated into the current planning proposal PP11/0004, Draft Tweed Local 
Environmental Plan 2000 Amendment No. 96, subject to the prior written landowners 
consent of that property being provided.  

The Planning Proposal was submitted to the Department of Planning and Infrastructure 
(DP&I) for determination, with a Gateway Determination Notice issued on 28 June 2012. The 
Planning Proposal was issued to the Office of Environment and Heritage (OEH), and Roads 
and Maritime Services (RMS) on 23 July 2012 by Parsons Brinckerhoff. 

Public exhibition of the Planning Proposal occurred from 1 August 2012 to 17 August 2012. 

The purpose of this report is to: 

 undertake a technical review of the submissions received by Council 

 identify the key risks to, or actions required of, Council arising from the submissions 

 provide a recommendation to Council on how the submissions should be actioned. 
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1.1 State agency submissions 

Three submissions were received from State agencies – two from OEH and one from RMS. 
Section 1.1 addresses the relevance of the submissions with respect to the current extent of 
the Planning Proposal. 

1.1.1 Office of Environment and Heritage 

1.1.1.1 Submission dated 25 August 2012 

The OEH submission dated 25 August 2012 (received by Council on 28 August 2012) 
addressed the issues of biodiversity, Aboriginal cultural heritage and flood hazard. A copy of 
the submission is contained in Appendix A. 

Biodiversity 

OEH identified the nearby Ukerebagh Nature Reserve as land reserved under the National 
Park Estate Land classification system, which is also identified as a Key Habitat (area of high 
conservation value). Data records identify a sighting of the Eastern Osprey (Pandion 
cristatus) and Koala (Phascolarctos cinereus) on the public land east of the site.  

OEH recommends that the Planning Proposal: 

 Consider likely impacts on threatened species and key habitats within the area 

 Retain bushfire hazard protection zones on the site and not encroach into the National 
Park Estate Land, or the land containing the remnant Sclerophyll Forest/Woodland to 
the south-east of the site. 

Response 

It is considered that this issue is reasonable, given the close proximity of the Ukerebagh 
Nature Reserve to the site. While OEH recommends that the Planning Proposal should 
address the potential impacts on threatened species and key habitats within the area, it is 
considered the issue be addressed at the development application stage. 

While the Planning Proposal broadly complies with relevant State Environmental Planning 
Policies and takes into consideration the potential impact on threatened species, additional 
works undertaken during the development application stage can provide more targeted 
results. This will arise from the development application being required to meet all Council 
planning policies including environmental concerns, and subsequent compliance occurring in 
any development design. 

The Reserve’s rating as Vegetation Category 1 under Council’s Bushfire Prone Land 
mapping should also be considered in the design of any future expansion of the existing 
shopping centre footprint. 

Aboriginal Cultural Heritage 

OEH acknowledged that the land subject to the Planning Proposal contains “landforms which 
have yielded a significant volume of evidence of Aboriginal occupation”, which may indicate 
additional, currently undetected material present on the land.  
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OEH recommends that the management strategies outlined within the Aboriginal Cultural 
Heritage Due Diligence Assessment Report prepared by Everick Heritage Consultants Pty 
Ltd (March 2010) be considered as part of any future development on the land. 

Response 

The management strategies outlined within the Report should be incorporated into any future 
development application, and enforced through development approval conditions. The 
identification and protection of Aboriginal cultural heritage should also be incorporated into 
construction management documentation prepared by the proponent, once the proponent 
obtains development approval. 

Flood Hazard 

At the time of preparing the submission, OEH acknowledged a meeting was to occur 
involving OEH, Council, DP&I and the NSW State Emergency Service regarding flooding, 
with potential acid sulphate soils also to be investigated, with a second response provided 
after this occurs. 

Response 

Noted. Second submission received and outlined below. 

1.1.1.2 Submission dated 31 August 2012 

The OEH submission dated 31 August 2012 (received on 5 September 2012), addressed the 
previously identified issues of flooding and potential acid sulphate soils. The submission 
stated OEH had no comments on either issue which required clarification or discussion. A 
copy of the submission is contained in Appendix A. 

Response 

As per development assessment standards, flooding and acid sulphate soils should be taken 
into consideration by the proponent with any future development application, and assessed 
by Council through the development assessment process. 

1.1.2 Roads and Maritime Services 

The RMS submission dated 28 August 2012 (received on 5 September 2012) did not raise 
any objections to the proposal, however indicated that any future expansion of the shopping 
centre should be supported by a demand model that examines the traffic implications on the 
wider road network surrounding the site. This modelling should also examine the 
performance and function of the existing intersections along Minjungbal Drive, and an 
assessment of current signal arrangements and performance of those signals ten years into 
the future. 

A copy of the submission is contained in Appendix B. 

Response 

The traffic report submitted as part of the request for Planning Proposal considers the future 
expansion of the site in comparison to the current situation however is limited in its analysis. 
At the development application stage, the proponent should update the traffic report to 
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incorporate the maximum potential expansion of the centre, and also to investigate (as 
recommended) the performance of the existing traffic systems in place surrounding the site. 

1.2 Public exhibition submissions 

Two submissions were received from the public from the exhibition period. 

1.2.1 Planit Consulting 

On behalf of Mr P & M Ross, Planit Consulting submitted a late submission dated 24 August 
2012 (received on 29 August 2012), regarding the inclusion of additional lots into the 
Planning Proposal. A copy of the submission is contained in Appendix C. 

The submission outlines the request from the land owners of Lots 6 and 7 in DP23659 (56 
and 54 Kirkwood Road, Tweed Heads South respectively), adjacent the site, to include these 
lots within the Planning Proposal. The lots are currently occupied by a denture clinic and a 
home business. As with the lots included in the Planning Proposal, Planit Consulting are 
seeking for the lots to also be rezoned from 2(b) Medium Density Residential to 3(b) General 
Business.  

Planit Consulting have undertaken an assessment of the lots’ inclusion against all relevant 
State Environmental Planning Policies, relevant section 117 Directions and the Tweed Local 
Environmental Plan 2000. The assessment concludes inclusion would be consistent with the 
abovementioned Policies and recommends Council’s support of the request. The submission 
states that ‘the inclusion would prevent a submission being made that would seek to amend 
the new instrument’, and also provides for Council to assess the inclusion of the properties 
prior to the release and finalisation of the draft LEP 2010. 

Response 

The inclusion of the two additional lots consolidates the Tweed Heads South commercial 
core by rezoning two residential lots (which if the inclusion of the two lots were not to take 
place, would result in two isolated residential lots surrounded by the shopping centre and 
Kirkwood Road) to 3(b) General Business.  

One consistent zoning of the land south east of the Minjungbal Drive/Kirkwood Road 
intersection will also help to facilitate a consolidated development footprint in accordance 
with section 8.1.5 of the Draft Tweed City Centre Development Control Plan. It would also 
reduce potential amenity conflicts between residential and commercial development. 

The letter from DP&I accompanying the Gateway decision recommended the inclusion of the 
two lots to meet the objectives of the Planning Proposal to ‘enable the orderly expansion of 
the existing Tweed City Shopping Centre’, and encouraged Council to consider the inclusion 
of these two lots.  

As the Relevant Planning Authority (RPA), Council has the ability to vary the Planning 
Proposal to include 54 and 56 Kirkwood Road, under Section 58 of the EP&A Act. 
Discussion with Claire Purvis of DP&I on 24 September 2012 confirmed: 

 Incorporation of 54 and 56 Kirkwood Road results in a change to the “explanation of the 
provisions” required by Section 55(2)(B) of the EP&A Act. 
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 Council (as RPA) must be the entity that varies the Planning Proposal. This is done in 
writing to DP&I, and should provide a brief description of how the Planning Proposal has 
been revised. 

 If required, an extension of time (to amend the LEP within nine months of the week 
following the date of the Gateway Determination) should also be lodged with DP&I. This 
request should also accompany the variation to the Planning Proposal. 

The revised Planning Proposal is required to be submitted to the Minister (Section 58(2) of 
the EP&A Act) and is likely to result in a delay of approximately one month (based on the 
initial assessment period used for this Planning Proposal) while the amended Planning 
Proposal is assessed by DP&I, and assuming that additional consultation or exhibition is not 
required. 

Further consultation with State agencies (adding on an additional 21 days to this assessment 
timeframe) or community consultation (for a period of 14 days, inclusive of the 21 days for 
State consultation) may be required if deemed necessary by DP&I. However, preliminary 
discussions with the DP&I indicated further consultation is unlikely to be required. 

At present, no Aboriginal cultural heritage study has been completed over 54 and 56 
Kirkwood Road, Tweed Heads South. The Everick Heritage Study only includes the sites 
currently included within the Planning Proposal. OEH’s Aboriginal Heritage Unit provided 
written advice to Parsons Brinckerhoff on 28 September 2012, determining “that an ACH 
assessment could be undertaken at the development application stage, given that the two 
subject sites adjoin a major shopping complex and have been highly developed for 
residential purposes.” 

OEH also advised the ACH assessment of the two additional sites should consider previous 
advice provided by OEH in relation to ACH matters for the Planning Proposal. 

1.2.2 Dutchmead Pty Ltd 

Dutchmead Pty Ltd (Dutchmead), the owners of the three strata-titled developments to the 
east of the shopping centre site (known as Tweed Gardens), issued a submission dated 13 
August 2012 (received on 15 August 2012). Refer to Appendix D for a copy of the 
submission. It should be noted that prior to receipt of this submission, discussions between 
Dutchmead and DEXUS occurred on site on 30 July 2012. Various issues were raised during 
this meeting, and these are outlined below. Dutchmead’s submission and subsequent issues 
are identified following this initial discussion.  

All points raised are in relation to Lot 5 in DP 830973, known as 24a Kirkwood Road. 

Following the onsite meeting between DEXUS and Dutchmead on 30 July 2012, DEXUS 
responded to issues raised at that meeting via a letter dated 6 August 2012. Appendix E 
contains a copy of this letter. The following outlines the concerns and responses raised by 
Dutchmead: 

 The acoustic fencing will be removed from the western boundary line, with a new 
acoustic fence installed within the eastern boundary. 

 The new fence will be set back from the existing road, to allow room for an extension to 
the existing footpath to join with the Kirkwood Road footpath, inclusive of screen 
planting. 
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 Existing trees will be retained, or new trees planted where possible, where the setback 
becomes large enough to allow this. Species will be low maintenance. 

 The keyed security gate will be maintained along with the pedestrian crossing and 
footpath entry, all which allow access to the shopping centre for residents of Tweed 
Gardens. 

 If TV reception is diminished as part of the shopping centre expansion, the building 
owner will seek to rectify this at their cost. 

Subsequently, Dutchmead responded with a submission to Council (received 15 August 
2012) requesting a rejection of the Planning Proposal application to rezone 24a Kirkwood 
Road from a residential zoning to a business zoning. The submission provides five points in 
support of the rejection: 

1. Noise – the common boundary is merely metres from residential units within the Tweed 
Gardens complex. Unit 1 within the Tweed Gardens complex is less than 14 metres 
from the common boundary, with the resident and neighbours of this unit already 
contending with heavy bus and truck noise from the shopping centre from as early as 
4.30am (the unloading dock area does not open until 7am). Dutchmead states matters 
will be made worse if a four storey car park is positioned close to Lot 5 (24a Kirkwood 
Road). While acoustic monitoring has been undertaken, there is some conjecture about 
the positioning of the equipment used not giving a legitimate reading – this is however 
merely stated within the letter. 

Response 

In the context of this Planning Proposal, it is considered that these noise issues can be 
assessed at the development assessment stage. Section A2 of the Tweed DCP 2008 
enables Council to conduct such an assessment. At the development assessment stage, 
further acoustic modelling based on the proposed expansion plans should occur, with 
recommended acoustic treatments (such as acoustic fencing or redesign of proposed 
buildings) or management techniques employed (such as conditioning particular hours of 
operation) included if the development application is approved.  

2. Various services for Tweed Gardens run under Lot 5 in DP830973, including power and 
telephone cables, with easements for power and water also present. 

Response 

The relocation of these services, if required, can be assessed and conducted at the 
development assessment stage. Section A5 of the Tweed DCP 2008 enables Council to 
conduct such an assessment.  

3. Safety along the private road which provides access to Tweed Gardens is identified as 
being decreased for motorists, wheelchair owners and pedestrians, due to this road 
being affected by the eastern boundary of Lot 5. It is believed that a fence in this 
position will severely affect sightlines along this road and also along the access point off 
Kirkwood Road. 

Response 

It is considered that this should be assessed at the development assessment stage of the 
future expansion of the shopping centre, not at the Planning Proposal stage. Section A2 of 
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the Tweed DCP 2008 enables Council to conduct such an assessment. A Development 
Control Plan (DCP) could be implemented over the site to guide the future expansion of the 
shopping centre, and also to determine the requirements for road safety. 

4. The existing three-metre high acoustic fence is of concern to Dutchmead for reasons of 
visual amenity. Dutchmead notes that no setback distance from the common boundary 
was provided by DEXUS in their previous letter. 

Response 

This can be assessed in accordance with the relevant planning codes at the development 
assessment stage of the expansion of the shopping centre. Setbacks will be required to 
comply with Council’s requirements. 

5. The final point identified was the size of the land (728 m2), and the issues that the 
rezoning will present to the residents of Tweed Gardens, are not justified enough. It is 
preferred that the site retain its residential zoning to provide a buffer between the 
shopping centre and the residential development of Tweed Gardens. 

Response 

While the site is small in terms of the overall site holdings of the Tweed City Shopping 
Centre, and also in terms of the site holdings of Tweed Gardens, in its current form the site 
acts as a buffer between the shopping centre and part of Tweed Gardens. The inclusion of 
the site into the shopping centre area would formalise the area, and also present the 
opportunity for more suitable landscaping and safety measures to be implemented. A DCP 
could provide further guidance on this. 
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2. Key issues and risks 
The key issues identified within both submissions are outlined below, with potential risks to 
Council, and other future work for Council also identified. 

2.1 Finalising the Planning Proposal 

A risk to Council is the delay in finalising the Planning Proposal by incorporating 54 and 56 
Kirkwood Road, Tweed Heads South, into the Planning Proposal. This variation to the 
Planning Proposal will have the effect of sending the process back to the assessment phase 
as illustrated in Figure 2.1. 

 

Figure 2.1 Process to make a local environmental plan 
 

Given this is permissible under Section 58 of the EP&A Act, yet still requiring resubmission 
to DP&I for assessment (and potential State agency consultation), this will increase the 
timeframe for Council to finalise the Planning Proposal. 

Further community consultation under Section 57 of the EP&A Act may be required, however 
this is subject to the advice of the Minister (under Section 56, through a revised Gateway 
Determination) as to whether additional consultation is required. This may result in additional 
submissions regarding the Planning Proposal, subsequently presenting further delays and 
issues to resolve to Council and also the proponent. 
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2.2 Development control plan 

Future work for Council may include the creation of a site-specific DCP for the shopping 
centre site, to guide the future development in a way which meets the relevant planning 
objectives for the area. This DCP could incorporate requirements which deal with the 
following: 

 The formalisation of Lot 5 in DP 830973 as either a footpath or an extension of the 
shopping centre car park 

 Provide safety measures and define sightlines for the driveway out of Tweed Gardens 
onto Kirkwood Road 

 Introduce acoustic requirements along the boundary nearest to Tweed Gardens to 
minimise noise amenity impacts 

 Recognise any potential future traffic impacts and provide statutory requirements to 
reduce this. 

Additionally, the following should be investigated during the development assessment 
period, and if suitable, passed on to the proponent as conditions of approval: 

 Acoustic modelling to determine the level of noise impacts on the residents of Tweed 
Gardens 

 Traffic modelling to provide guidance on the future impacts on the surrounding network 

 Confirmation of the likely impacts on threatened species and key habitats within the 
area 

 Adherence to the management strategies outlined in the Cultural Heritage Due 
Diligence report. 
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3. Conclusions 
Following consultation with two State agencies, OEH and RMS, and exhibition of Planning 
Proposal PP11/004, Council received submissions from both State agencies, along with 
Planit Consulting and Dutchmead. The purpose of this report is to undertake a review of 
these submissions, identify the risks associated with the issues raised in the submissions, 
and establish the actions required in the review of the submissions. 

OEH and RMS provided a number of comments. The comments raised in the submissions 
are reasonable, however can be addressed at the development application stage. 

The submission by Planit Consulting, on behalf of the land owners of 54 and 56 Kirkwood 
Road, Tweed Heads South, requested inclusion of these lots into the Planning Proposal. 

DP&I have advised inclusion of 54 and 56 Kirkwood Road into the Planning Proposal will 
result in a variation of the Planning Proposal, as its ‘explanation of provisions’ will have been 
varied by including two additional lots. 

While the variation of the Planning Proposal will result in a delay to the Planning Proposal 
process, it is also considered reasonable on the following planning grounds: 

 The inclusion of 54 and 56 Kirkwood Road facilitates the ability to create a consolidated 
commercial footprint for Tweed Heads South. 

 It would reduce the potential for amenity conflicts between commercial and residential 
land use. 

 Section 8.1.5 of the Draft Tweed City Centre Development Control Plan identifies 54 
and 56 Kirkwood Road as being included within a future development area of the 
Tweed City Shopping Centre. 

Risks in respect of varying the Planning Proposal include the need for additional consultation 
with State agencies or the community. However, preliminary discussions with the DP&I 
indicated further consultation is unlikely to be required. 

No Aboriginal cultural heritage study has been completed over 54 and 56 Kirkwood Road. 
OEH’s Aboriginal Cultural Heritage Unit has provided written advice determining an ACH 
assessment can be undertaken at the development application stage for these lots. 

The land owner adjoining the Shopping Centre, Dutchmead, also issued a submission 
relating to the inclusion of 24a Kirkwood Road. The issues raised in this submission are 
generally reasonable, however can be addressed at the development application stage. 
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4. Recommendations 
Following investigation into the key issues from the submissions made during the exhibition 
period, it is recommended Council incorporate 54 and 56 Kirkwood Road, Tweed Heads 
South into the Planning Proposal, and the Planning Proposal be varied to incorporate both 
lots. 

As the Relevant Planning Authority, Council must be the entity that varies the Planning 
Proposal. The varied Planning Proposal, along with a brief description of how the Planning 
Proposal was varied, should accompany the request. An extension of time (to amend the 
LEP) should accompany the varied Planning Proposal 

Under Council’s planning documents, a development application will be required to enable 
the expansion of the shopping centre. At the development application stage, the proponent 
should address: 

 the impact of development upon threatened species and habitat 

 how bushfire hazard protection zones will be maintained 

 the protection and management of Aboriginal cultural heritage, in particular OEH 
requirements for 54 ad 56 Kirkwood Road 

 the traffic implications of development upon the wider road network by undertaking 
demand modelling, and addressing performance of existing intersections 

 the interface between the shopping centre and Tweed Gardens, to: 

 facilitate pedestrian connectivity from the Tweed Gardens complex to Kirkwood 
Road 

 ensure noise emissions from the shopping centre are addressed through 
appropriate acoustic treatments or management principles 

 ensure planting is provided along the common boundary that contributes to a 
reasonable level of residential amenity for residents of Tweed Gardens 

 ensure sight distances along the Tweed Gardens’ internal road comply with 
appropriate standards for pedestrians and motorists 

 the need for relocation of services supporting the Tweed Gardens complex to ensure 
that complex operates in accordance with the level of service expected for the 2(b) 
Medium Density Residential zone. 

Upon lodgement of a development application, Council should ensure the above issues are 
addressed to Council’s satisfaction. 

Assuming the development application is approved, the proponent and Council should 
ensure Aboriginal cultural heritage is appropriately protected and managed through 
construction activities. 

It is also recommended the governing body of Tweed Gardens, Dutchmead, be included in 
future consultations (if required), due to the matters raised within their submission. 
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